§764.5

§764.5 Limitations.

(a) General limitations—(1) Highly erod-
ible soil and wetlands conservation. The
Agency will not make a loan under this
part for any purpose that contributes
to erosion of highly-erodible land or
the conversion of wetlands to produce
an agricultural commodity.

(2) Construction. Any construction fi-
nanced by the Agency must comply
with applicable Federal, State, local,
and industry building standards and
subpart A of part 1924 of this title.

(3) Refinancing. Emergency loan
funds may not be used to refinance
consumer debt, such as automobile
loans, or credit card debt unless such
credit card debt is directly attributable
to the farming operation.

(b) Restriction on loan amount. An
Emergency loan may not exceed the
lesser of:

(1) The amount of credit necessary to
restore the family farming operation to
its pre-disaster condition;

(2) In the case of a physical loss loan,
the total eligible physical losses caused
by the disaster; or

(3) In the case of a production loss
loan, 100 percent of the total actual
production loss sustained by the appli-
cant calculated pursuant to paragraph
(d) of this section.

() Maximum cumulative loan principal.
The maximum cumulative Emergency
loan principal that any individual or
entity may have outstanding is
$500,000.

(d) Production losses. The applicant’s
actual production loss with respect to
a crop is calculated as follows:

(1) Subtract the applicant’s disaster
yield from the applicant’s normal pro-
duction yield to determine the appli-
cant’s per acre production loss;

(2) Multiply the applicant’s per acre
production loss by the number of acres
of the farming operation devoted to the
crop to determine the volume of the
production loss;

(3) Multiply the volume of the appli-
cant’s production loss by the market
price for such crop as determined by
the Agency to determine the dollar
value for the production loss; and

(4) Subtract any other disaster re-
lated compensation or insurance in-
demnities received or to be received by
the applicant for the production loss.
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(e) Physical loss—(1) Amount of loss.
The applicant’s total eligible physical
loss is calculated as follows:

(i) Add the allowable costs associated
with replacing or repairing chattel cov-
ered by hazard insurance (excluding
labor, machinery, equipment, or mate-
rials contributed by the applicant to
repair or replace chattel);

(ii) Add the allowable costs associ-
ated with repairing or replacing real
estate, covered by hazard insurance;

(iii) Add the value of livestock and
livestock products (such valuation will
be based on a national or regional valu-
ation of species or product classifica-
tion, whichever the Agency determines
is more accurate);

(iv) Add the allowable costs to re-
store perennials, which produce an ag-
ricultural commodity, to the stage of
development the damaged perennials
had obtained prior to the disaster;

(v) Add, in the case of an applicant
that is an individual, the allowable
costs associated with repairing or re-
placing essential household contents,
not to exceed $20,000; and

(vi) Subtract any other disaster-re-
lated compensation or insurance in-
demnities received or to be received by
the applicant for the loss or damage to
the chattel or real estate.

(2) Documentation. In the case of
physical losses associated with live-
stock, the applicant must have written
documentation of the inventory of live-
stock and records of livestock product
sales sufficient to allow the Agency to
value such livestock or livestock prod-
ucts just prior to the loss.

§764.6 Interest rate.

The interest rate applicable for an
Emergency loan will be the lower of
the interest rate at the time of either
loan approval or loan closing and in no
event shall exceed 8 percent annually.

§764.7 Loan terms.

(a) Basis for repayment. The Agency
schedules repayment of Emergency
loans based on the useful life of the
loan security, the applicant’s repay-
ment ability, and the type of loss.

(b) Minimum payment requirement. The
repayment schedule must include at
least one payment every year.
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(c) Repayment of loans for annual oper-
ating expenses. Emergency loans for an-
nual operating expenses, except those
expenses associated with establishing a
perennial crop, must be repaid within
12 months. The Agency, however, may
extend this term to not more than 18
months to accommodate the produc-
tion cycle of the agricultural commod-
ities of the farming operation.

(d) Repayment of loans for production
or physical losses to chattel. The repay-
ment schedule for loans for production
losses or physical losses to chattel (in-
cluding but not limited to assets with
an expected life between 1 and 7 years)
may not exceed 7 years. If necessary to
improve the repayment ability of the
loan and real estate security is avail-
able, the term of the loan may be ex-
tended up to a total length not to ex-
ceed 20 years.

(e) Repayment of loans for physical
losses to real estate. The repayment
schedule for loans for physical losses to
real estate is based on repayment abil-
ity of the applicant and the useful life
of the security, but in no case will the
term of repayment exceed 40 years.

§764.8 Repayment and security re-
quirements.

(a) General requirements—(1) Ability to
repay. The applicant must submit a
feasible plan that demonstrates the ap-
plicant’s ability to repay the loan. The
plan also must demonstrate that the
applicant will meet all other credit
needs and obligations, including judg-
ments, for which the applicant is le-
gally responsible.

(2) Sufficient equity. The applicant
must have sufficient equity in the se-
curity pledged for an Emergency loan
to provide adequate security for the
loan except as permitted in paragraph
(f) of this section. The applicant must
provide additional security, if avail-
able, not to exceed 150 percent of the
loan amount.

(3) Interests in property not owned by
the applicant. Interests in property not
owned by the applicant (such as leases
that provide a mortgageable value,
water rights, easements, mineral
rights, and royalties) can be offered as
security for the loan and will be con-
sidered in determining whether ade-
quate security is available.

§764.8

(b) Real estate loans. In the case of an
Emergency loan for real estate losses,
the loan shall be secured at a minimum
by the real estate that is being pur-
chased, repaired, replaced, or improved
with the loan funds.

(c) Chattel and production loans. In
the case of an Emergency loan for
chattel and production losses, the loan
shall be secured, at a minimum, by the
chattel that is being purchased, re-
paired, replaced, refinanced, or pro-
duced with the loan funds.

(d) Agency lien position—(1) Real estate
security. If real estate is pledged as se-
curity for a loan, the Agency must ob-
tain a first lien, if available, on the
real estate. When a first lien is not
available, the Agency may take a jun-
ior lien under the following conditions:

(i) The prior lien does not contain
any provision that may jeopardize the
Agency’s interest or the applicant’s
ability to repay the loan to the Agen-
cy;

(ii) Prior lienholders agree to notify
the Agency of acceleration and fore-
closure whenever State law or other ar-
rangements do not require such notice;
and

(iii) The applicant must agree to ob-
tain permission from the Agency prior
to granting any additional security in-
terests in the real estate.

(2) Real estate held under a purchase
contract. If the real estate offered as se-
curity is held under a recorded pur-
chase contract:

(i) The applicant must provide a se-
curity interest in the real estate;

(ii) The applicant and the purchase
contract holder must agree in writing
that any insurance proceeds received
to compensate for real estate losses
will be used only to replace or repair
the damaged real estate;

(iii) The applicant must refinance the
existing purchase contract, or dem-
onstrate that financing is not avail-
able, if an acceptable contract of sale
cannot be negotiated or the purchase
contract holder refuses to agree to
apply all the insurance proceeds to re-
pair or replace the damaged real estate
and wants to retain some of the pro-
ceeds as an extra payment on the bal-
ance owed;

(iv) The purchase contract must not
be subject to summary cancellation on
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